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M/s Transweld Mechanical Engineering Works Pvt Ltd
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

R TXDR I GAGETUT 3TdET
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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Ln case of goods exported outside India export to Nepal or Bhutan, without payment'of N

uty. : ;
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account. ;
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Exci%e 8 Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise('Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Wwaﬁﬁwmmawwﬁf@maﬁaaqﬁHﬁmﬁﬁﬁamwmsﬁﬂm
® waﬂﬁﬂﬂuﬁmﬁﬁﬂhﬁmﬁﬁ?@%mﬁﬁmaﬁﬁﬁwmasoWWWW
fowe @ BT AR |

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mmﬁﬁ,mwwwﬂmsmﬁmmﬁw(ﬁ@a),ﬁqﬁaﬁﬁ%wﬁﬁ
e AT (Demand) T4 &3 (Penalty) 9T 10% q& S Rl A | ETeitE, e qd S 10 A3

Tqu 2 |(Section 35 F of the Central Excise Act, 194{1, Section_ 83 & Section 86 of the Finance Act,
1994) :

. g 3cd1g Yo 317 AT Y I, QA I wepyear &7 AT (Duty Demanded) -
(i) (Section) T3 11D % T e i

(ii) e aTeld AeTdT ST @ AR

(iii) _WWW%W6$WE‘J@.

| .
S wqjm'ﬂmm'ﬁmqﬁmﬁ@mﬁ,mmﬁm <y & fore gd o wen R TR

: |
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be |pre-deposited. It may be noted that the.
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty diemanded" shall include:
() ~amount determined under Section! 11 D;
(i) ~ amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of trile Cenvat Credit Rules.
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ORDER IN APPEAL

M/s. Transweld Mechenical Engg. Works Pvt. Ltd., 44/C, Aswamegh Ind. Estate,
Changodar,Ahmedabad.[hereinafter referred to as ‘the appellant) have filed an appeal
against the Order in Original No. 01/Supdt/AS/ /2018 (hereinafter referred to as ‘the
impugned orders)) passed by the Superintendent,CGST,AR—III,div-IV,,Ahmedabad—
North (hereinafter referred to as the ‘the adjudicating authority). The appellant is
engaged in the manufacture of transformer parts under Chapter 85 of Central Excise

Tariff Act, 1985 .[hereinafter referred as CETA-1985].

2; Briefly stated facts of the case are that during the course of audit of records, it
was noticed that the Appellant was engaged in manufacture of excisable goods_, and
also undertaking job work activities which were in the nature of “exempted services”
w.e.f 01.04.2011. Since, the Appellants were engaged in providing exempted services
they were liable to pay an amount equal to 7% of the value of job work activities by
virtue of the Rule-6 of the Cenvat Credit Rules, 2004. That the Appellant had received
income towards job work and had not maintained separate accounts as per Rule 6 of
the Cenvat Credit Rules, 2004. That the Appellant had not disclosed material facts to
the department that they were engaged in providing job work services for a
consideration and thus extended period of limitation was invokable. Show Cause
Notice was issued for the period during the period JAN-16 To JUNE-17. Vide the above
order confirmed Cenvat Credit Rs.283718/- with interest and penalty.

3. Being aggrieved by the impugned order, the appellant has filed an appeal against

the impugned order, wherein it is mainly contended that;

a. That the Appellant has been manufacturing excisable goods which are cleared on
payment of Excise Duty. The appellant has also been maintaining all the statutory
records for manufacture and clearance of the goods, and all the transactions of the
appellant are duly recorded in such statutory records and registers, in the books of
accounts which are audited also. That thé department had prior knowledge of the

activities carried out by the Appellant

b. That the Appellant had not availed Cenvat Credit on goods received from the
principal manufacturers and therefore Rule 6(3)(i) was not to be applied to their case.
That Excise duty was ultimately paid on the fully finished goods produced by utilizing
intermediate products obtained by the Appellant on job work under rule 4(5)(ajof

ccr2004, and therefore reversal of credit not required .

c. they relied on the case laws of 1. JBF Industries 2014-TIOL-972-(TRI-Ahmd.)
2. Sterlite Industries. 2005-(183) ELT 353- (TRI- LB.)
3. Kinetic Engg.Ltd. 2007-(208)-ELT-526-(Tri- Mum)

4. Sterlite Industries Ltd. 2009-(244)-ELT. A-89 (BOM)
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d. That the Supdt. has failed to appreciate the ratio of the abovementioned orders.
Therefore the demand of an amount equal to 7% of value of exempted services is illegal

and without the authority of law.

e. That the Appellants have not availed Cenvat Credit on inputs received from the
principal manufacturer. That Rule 6 of the Cenvat Credit Rules, 2004 is applicable
when Cenvat Credit of input Services used in relation to providing exempted service
has been taken. Rule 6(3)(i) of the Cenvat Credit Rules, 2004 is not applicable to the

facts of the present case.

i That Extended period of limitation cannot be invoked in the facts of the present
case, that the job work activity was disclosed by the Appellant to the department while
filing ER-4 returns, and thus there was no suppression of facts about the job work
activity.The Excise authorities were well within the knowledge of job work activity done

by the appellant, and invocation of extended period on this basis is illegal.

g.  There being no contravention by way of suppression of facts with intent to evade
payment of duty on the Appellants part, the extended period of limitation is invoked
without any authority in law. That Penalty under Rule 15(1) of the Cenvat Credit

Rules, 2004 cannot be imposed. That Interest cannot be demanded.

4. Personal hearing in the case was granted on 25.5.2018. Shri Harshad Raiya,
Manager, appeared on behalf of the said appellant .He reiterated GOA submissions

" with citations. Earlier O-I-A in their favour.

5. I have carefully gone through the facts of the case records, OIO, Grounds of
the Appeal Memorandum and citations. I find that, the appellant is a manufacturer of
the excisable goods. that during the audit of records, it was noticed that the Appellant
was engaged in manufacture of excisable goods and also undertaking job work
activities which were in the nature of “exempted services” w.e.f 01.04.2011. Since, the
Appellants were engaged in providing exempted services they were liable to pay an
amount equal to 7% of the value of job work activities by virtue of the Rule-6 of the
Cenvat Credit Rules, 2004. That the Appellant had received income towards job work
and had not maintained separate accounts as per Rule 6 of the Cenvat Credit Rules,
2004. That the Appellant had not disclosed material facts to the department that they
were engaged in providing job work services for a consideration and thus extended
period of limitation was invokable. Show Cause Notice was issued for the period
during the period JAN-16 To JUNE-17. Vide above order confirmed Cenvat Credit with
interest and penalty.

6. 1 find that, The Appellant is manufacturer of excisable goods which are cleared
on payment of Excise Duty. The appellant has also been maintaining all the statutory
records for manufacture and clearance of the goods, and all the tr

appellant are duly recorded in such statutory records and registers. [ fin
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the Appellant had not availed Cenvat Credit on goods received from the principal :
manufacturers and therefore Rule 6(3)(i) was not to be applied to their case. That '
Excise duty was ultimately paid on the fully finished goods produced by utilizing -
intermediate products obtained by the Appellant on job work, and therefore credit

cannot be denied for job work activities.

I rely on the case laws of 1. The Hon’ble CESTAT’s Larger bench decision in the case
of Sterlite Industries Ltd. 2005-TIOL-305-CESTAT-MUM-LB held that;

cenvat/ modvat-modvat —jobwork- modvat credit of duty paid on inputs used in
the manufacture of final products cleared without payment of duty for further
utilization in manufacture of final products, which are cleared on payment of
duty by the principal manufacturer, not hit by provisions of Rule 57C of erst

while central excise rules,1944.

These findings have also been upheld in the case of Commissioner Vs. Sterlite

Industries (I) Ltd. (2009 (244) ELT A89 (Bom.).

The lower authority has failed to appreciate the ratio of the above mentioned orders. .
The demand of an amount equal to 7% of value of exempted services is illegal.

Therefore, the impugned order needs to be dropped in the interest of justice.

7 Further, I find that, That Extended period of limitation cannot be invoked in
the facts of the present case. That the job work activity was disclosed by the Appellant
to the Central Excise authorities and thus there was no suppression of facts about the
job work activity. That the job work activity was examined by Audit officers in past
also and the Excise authorities were well within the knowledge of job work activity
done by the appellant, that the entire basis of invoking extended period of limitation
i.e. non-availability of the relevant information is incorrect .The law about invocation
of extended period of limitation is well settled. In cases where certain information was
not disclosed as the assessee was under a bonafide impression that it was not duty .
bound to disclose such information, it would not be a case of suppression of facts. I
rely on the case law of Continental Foundation Jt. Venture V/s CCE, Chandigarh
reported in 2007 (216) ELT 177 (SC), held that;

mere omission to give correct information was not suppression of facts unless it

was deliberate and to stop the payment of duty.

8. Further, I find that, mere failure in giving correct information would not be a case
where the Revenue can invoke extended period of limitation. There being no
contravention by way of suppression of facts with intent to evade payment of duty on
the Appellants part, the extended period of limitation is invoked without any authority
in law. I find that, Penalty under Rule 15(1) of the Cenvat Credit Rules, 2004 cannot
be imposed in the facts of the present case. Hence, I find that there is no _]ustzﬁcatlon T 5 Ho
for imposition of penalty. I rely on the case of M/s. Hindustan Steel Limited report,ed
in 1978 ELT (J159). Therefore, I hold that the impugned order is not sustamable =

hence, interest as well as penalty is also not sustainable. \'”
\
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9. In view of the above discussion and findings, I allow the appeal filed by the
appellant.

10. 3rdiehe GaRT Gt ST aTE el T AYERT IR ade & fFar S gl

The appeal filed by the appellant stand disposed off in above terms. Wﬂ
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Attested /
U@L Date- /6/18

[K.K.Parmar )
Superintendent (Appeals)
Central tax Ahmedabad.

- By Regd. Post A. D
M/s. Transweld Mechenical Engg. Works Pvt. Ltd.,
44 /C, Aswamegh Ind. Estate,

Changodar, Ta-Sanand,
Dist- Ahmedabad.

Copy to:
1. The Chief Commissioner, CGST Central Excise, Ahmedabad.

2. The Commissioner, CGST Central Excise, Ahmedabad- NORTH.
3. The Dy. Commissioner, CGST .Div-1V, Ahmedabad-NORTH
4. The Supdt. CGST C.EX.AR-III, Div-1V, Ahmedabad-NORTH
' 5 The Asstt. Commissioner (Systems), CGST C.EX.Ahmedabad- NORTH.

'"\}aﬁard Life.

7. PA file,







